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This article summarizes recent developments which
should fundamentally change the silica and asbestos
litigation. Many signiﬁcant events recently occurred
in MDL Silica 1553 (“MDL”).1 This MDL began
after a ﬂood of silicosis ﬁlings hit federal and state
courts suggesting that there was a silicosis epidemic
in Mississippi between 2002-2004. However, evidence discovered in the MDL proceedings proved
there was no such epidemic. This apparent “epidemic” was not caused by a sudden onset of illness,
but by the same screening operations familiar in the
asbestos litigation and other silica cases.

The Problem
Current medical evidence points to a decline in

silica-related disease. The National Institute for
Occupational Safety and Health (NIOSH) reported
that mortalities related to silica exposure are down
84 percent since 1968.. See Robert Glenn, The
NIOSH B Reader Program: Recalling Its True Purpose, PRODUCTS LIABILITY, at 1, Vol. 16, Issue
1 (Winter 2005). In 1968, there were 1,168 deaths
attributed to silicosis and in 1999, only 187 such
deaths. Id.
The Center for Disease Control (CDC) reported
that there has been a 70 percent decline in silicosis
mortality after comparing the periods 1968-1981
and 1982-2000. Id. Hospitals have reported similar
ﬁndings. From 1950-1979, Massachusetts General
Hospital reported only 15 cases of silicosis and coal
worker’s pneumoconiosis. See Statement of Lester
Brickman before the U.S. Senate Committee on the
Judiciary, Asbestos: Mixed Dust and FELA Issue (Feb.
2, 2005). The Mayo Clinic reported only 10-25
cases of silicosis per year from the approximately
250,000 patients seen annually between 19801987. Id.
Historically, the number of silicosis lawsuits roughly
correlated with the level of disease reported by

Join Us at FETTI’s
12th Annual Conference
SEPTEMBER 28-30, 2005 | CHICAGO, IL

Hilton Chicago, 720 S. Michigan Ave.

The FETTI Annual Conference is coming to
the Hilton Chicago in late September, and
registration is now open. Look inside this
newsletter for a complete 2005 Conference
Agenda and Registration Form.

Page 2

Daubert Hearing (Cont.)
NIOSH, the CDC and various hospitals. There
were 342 silica claims ﬁled in Mississippi over the
three-year period 1999- 2001. See Testimony of
Dr. Gary Friedman, Transcript of Daubert Hearing
on Feb. 18, 2005, at 231, MDL Docket No. 1553
(S.D. Texas, Corpus Christi Division).
Suddenly, from 2002 to 2004, plaintiffs’ counsel
began ﬁling silicosis lawsuits in Mississippi at a rate
that suggested a catastrophic silicosis epidemic.
While there were approximately 342 silicosis claims
ﬁled in Mississippi over the three-year period 19992001, there were approximately 20,000 claims ﬁled
from 2002- 2004. Id. In fact, more silicosis claims
were ﬁled per day in this two-year period than were
ﬁled per year just two years earlier. Id. Other sources
conﬁrmed this so-called epidemic. For example,
U.S. Silica was facing 3,505 claims in 2002, but by
June 2003, it had 22,000 silica claims.. See Susan
Warren, Silicosis Suits Rise Like Dust, WALL ST.
JOURNAL, Sept. 4, 2003. As of September 2003,
one insurer identiﬁed 30,000 silica cases compared
to only 2,500 cases that it had one year earlier. See
Jonathan Glater, Suits on Silica Being Compared to
Asbestos Cases, NEW YORK TIMES, Sept. 6, 2003.
This new silicosis “epidemic” made previous reports
of signiﬁcant outbreaks of silicosis seem insigniﬁcant. Dr. Gary Friedman testiﬁed at the MDL
Daubert hearing that “the worst episode of silicosis
in American history” was the Hawk’s Nest incident
which resulted in approximately 1,200 individuals having silica- related diseases in the 1930s.” See
Testimony of Dr. Gary Friedman, Transcript of
Daubert Hearing on Feb. 18, 2005, supra at 220
and 223. This national tragedy, however, paled in
comparison with the apparent silicosis epidemic of
2002-2004 that ended up as part of the MDL:
And it’s estimated there were between 1,000
and 1,200 cases of silicosis, some of which
were acute. The number of deaths is unknown,
but thought to be 400 to 600. And it became
known as the Hawk’s Nest incident. And this
was written by Dr. Cherniak, who’s at Yale, and
it was called America’s worst industrial disaster.
And to this day, it’s legendary. And this was the

worst episode of silicosis in American History.
... It is pale in comparison to what you have in
the courtroom. What we have here is either the
greatest outbreak of silicosis in the history of
the United States and of the world, or there has
to be some other explanation. The number of
cases ﬁled in two years in Mississippi is equal to
roughly 15 Hawk’s Nest disasters. Id. at 223.
While this apparent 2002-2004 silicosis epidemic
should be garnering national attention as one of the
largest occupational medicine epidemics in history,
it went unnoticed by the CDC, NIOSH, state
health departments and the medical community.
Dr. Friedman testiﬁed that he reviewed several
medical journals but could not ﬁnd any references
to a current silicosis epidemic. Id. at 233-34. This is
probably due to the lack of any silicosis epidemic.

The Real Cause
The Feb. 16-18, 2005, Daubert hearing demonstrated that the cause of the so-called Mississippi
silicosis epidemic of 2002-2004 involved many of
the same physicians and screening companies that
had generated the vast majority of asbestosis and
other silicosis cases. See Lester Brickman, On the
Theory Class’s Theories of Asbestos Litigation: The Disconnect Between Scholarship and Reality?
Reality?, 31 PEPP.L.
REV. 33 (2004); David M. Setter et al., Defending
Against Screening Cases: Do Not Let Silica Become the
“Next Asbestos,” HARRISMARTIN COLUMNS
SILICA, November 2003, at 2. Professor Lester
Brickman earlier opined, “medical science offers no
explanation for this by now familiar phenomenon.
It can only be explained by the entrepreneurial
litigation model. It involves the same process and
the same individuals and ﬁrms that created entrepreneurial asbestos litigation.” Statement of Lester
Brickman, supra at 2-3. “The new silica ﬁlings are
not coming from the medical community but from
for-proﬁt screening companies using a small group
of physicians ... .” Robert Glenn, supra at 1. Heath
Mason, one of the owners of N&M, testiﬁed that
there is no difference between an asbestosis and
silicosis screening. Deposition Transcript of N&M,
Inc., Representative: Charlie Heath Mason in
Curtis Johnson, et al. v. American Optical Corpora-
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tion and James Underwood, et al. v. American Optical
Corporation, et al., at 34, Cir. Ct. of Copiah County,
Mississippi, No. 2002-0030 and 2002-0027 (July
8, 2003).
N&M, a “for-proﬁt screening company,” coincidentally, did not begin screening for silicosis claims
until 2001. Heath Mason testiﬁed that N&M
began screening for silicosis without regard to any
medical justiﬁcation.
N&M was responsible for generating diagnoses for
at least 6,500 MDL silicosis claims. It generated
these 6,500 plus MDL claims in just 99 screening
days from 2001-2003.. See MDL Exhibit No. 27
to N&M’s examination on Feb. 16, 2005, MDL
Docket No. 1553 (S.D. Texas, Corpus Christi Division). For these screenings, N&M charged certain
law ﬁrms for only positive results and nothing for
negatives.. See Testimony of Heath Mason, Transcript of Daubert Hearing on Feb. 17, 2005, at 302303, MDL Docket No. 1553 (S.D. Texas, Corpus
Christi Division).
Further, N&M’s sign-out sheets and invoices produced in the MDL provide an insightful glimpse
into its screenings. N&M conducted at least 47
screenings for one of the MDL plaintiffs’ law ﬁrms
and had a positive rate of roughly 84 percent for the

over 5,100 individuals it screened (over 3,100 positives) on these days. It charged that particular law
ﬁrm over $3 million for those 47 screening days.
See Xray logs and invoices produced by N&M in
the Silica MDL 1553, on ﬁle with authors. N&M
conducted at least 20 additional screenings in 2002
for another plaintiffs’ law ﬁrm and found approximately 1,300 of the 1,800 screened individuals as
positives. Id. It charged this law ﬁrm nearly $1 million for these 20 screening days. Id.
Based on just these 67 screening days, N&M
screened slightly over 7,000 individuals and found
nearly 5,700 of them as positive (an 80 percent
plus positive rate). It charged these two law ﬁrms
more than $4 million for these 67 screening days.
Id. These 67 screening days are just a sample of
N&M’s overall screenings.
Based upon N&M’s records, it has charged plaintiffs’ law ﬁrms over $25 million. See N&M, Inc.’s
Sales by Customer Detail, All Transactions, on ﬁle
with authors. This includes charging just two law
ﬁrms over $16.5 million and seven plaintiffs’ law
ﬁrms over $22 million for screening tens of thousands of individuals. Id.
Another “for-proﬁt” screening company involved
in both asbestos and silica screenings is RTS. One
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of RTS’ practices in the MDL cases was to let the
B-readers know whether they were supposed to ﬁnd
silicosis or asbestosis on the X-rays by writing it on
the exposure forms reviewed by the B-readers:
Q: Back with respect to this exposure history
form that’s ﬁlled out by the sign-in people,
would this form be sent with the x-ray to Dr.
Ballard or Dr. Oaks?
A: Yes, a folder would. It would be in a folder
and sent to them.
Q: Okay. And I note at the top, it says SI- L ...
What does that mean?
A: Silicosis.
Q: And would Dr. Ballard in this instance be
told by RTS, by this form, that they’re looking at the issue of silicosis in terms of his X-ray
evaluation?
A: The work history itself would say that they
are qualiﬁed for silicosis and not asbestosis.
Testimony of Charles Foster, Transcript of Daubert
Hearing on Feb. 18, 2005, at 181, MDL Docket
No. 1553 (S.D. Texas, Corpus Christi Division).
Upon disclosure that RTS would determine who
qualiﬁed for asbestosis or silicosis from criteria set by
the sponsoring law ﬁrm, Judge Jack responded, “I
don’t know why they use doctors or – at all.” Id. at
182. Additionally, RTS’ owner Charles Foster was
questioned about the records of an MDL plaintiff
who had originally been found negative at an RTS
screening, but then came back approximately seven
months later and was found positive. Mr. Foster
admitted that RTS may screen the same individual
as many as four times a year. Id. at 183-87.

Retreading Asbestosis Claims
As Silicosis Claims
Besides exposing physicians’ and screening companies’ roles in the generation of the silicosis cases,
this MDL Daubert hearing exposed the unusual
litigation phenomenon now commonly known as

“retreading,” or what Professor Brickman explained
as “the mass conversion of bogus asbestos claims
into bogus silica claims by the same plaintiffs’
lawyers, screeners and B-readers that have made
asbestos litigation into a national scandal.” Statement of Lester Brickman, supra at 2. For example,
Dr. Harron “retreaded” 1,587 MDL plaintiffs - he
conducted B-reads for asbestosis claims and then for
silicosis claims.. See “Ray Harron Epidemic,” ﬁled
in the MDL Docket No. 1553 (S.D. Texas, Corpus
Christi Division); Neal Falgoust, Defense Goes After
Doctors, supra
supra. More importantly, however, is how
Dr. Harron interpreted these X-rays. Dr.
Harron’s B-reads underwent a major transformation
just as N&M began screening for silicosis in 2001.
For 1,587 MDL plaintiffs for whom Dr. Ray Harron conducted an asbestosis B-read before 2001,
he reported only s, t, or u small (irregular) opacities
commonly attributable to asbestosis. After 2001,
when N&M began its screenings for silicosis, Dr.
Harron found at least one small rounded opacity
(p, q, or r), which are frequently attributable to
silicosis, for the same individuals.. See “Ray Harron
Epidemic,” supra.
supra
This type of information led Judge Jack to ask Dr.
Harron whether the prior diagnoses of asbestosis
had disappeared when he later diagnosed silicosis.
Dr. Harron responded, “I don’t know.” Eddie Curran, Doctor’s Testimony Ignites Legal Storm, supra
supra. At
about this time, Dr. Harron realized his dilemma:
Dr. Harron: Well, he’s accusing me of making
these things up and I think —The Court: Well, I assume that’s sort of the bottom line.
Dr. Harron: Wow. That’s not good.
See Testimony of Dr. Ray Harron, Transcript of
Daubert Hearing on Feb. 16, 2005, supra at 345.
The questioning of Dr. Harron then ended when
Judge Jack recommended that he consult a lawyer
before answering additional questions. Id.; Eddie
Curran, Doctor’s Testimony Ignites Legal Storm, supra.
supra
Judge Jack stated that she did not know whether
his actions were “criminal or quasi criminal.” Id.
Thereafter, the following dialogue occurred:
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Mr. Mulholland: [A]nd I submit to you, your
Honor, when you have 99 percent one way to
99 percent the other way, you’ve got fraud.
The Court: That’s a reasonable assumption.
See Transcript of Daubert Hearing on Feb. 16,
2005, supra at 349.
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Dual Diagnoses
Another phenomenon common in the MDL is
dual diagnosing or rendering two different diagnosing reports based upon the same chest X-rays. One
diagnosing report is for silicosis and the other is for
asbestosis. Neither report, however, refers to the
other diagnosis. In fact, at the same N&M screening, there could be two law ﬁrms, one for asbestosis
claims and one for silicosis claims. N&M would
just pay Dr. Ray Harron an extra $50 to render a
separate diagnostic report:
A. [T]hey had lawyers there for both the same
day. They had a silica group of lawyers, and they
had an asbestos group of lawyers.

A. Someone came in for asbestos. They initially
were there for their asbestos claim. They had a
mixed disease case, which was silica as well. So
what we would do is, instead of having them,
No. 1, either just do a pulmonary function all
over again, which was not necessary at all, and
charge them for it, we had no need in that.
So what we would do is, is we would take the
pulmonary function that they had done for their
asbestos claim, and then we would take that and
attach it to their silica work history so that they
did not have to go through that again, No. 1;
and, No. 2, we didn’t have to charge them the
full price for it again. . . .
A. No, sir. All they got charged — see, Dr.
Harron charged them $50 to generate the silica
report for them, and that’s what’s — it’s all in the
Exhibit 2 here.
Q. Did Dr. Harron generate two different
reports, one for silica, one for asbestosis?
A. As far as I know, yes, sir.
Deposition Transcript of Heath Mason, supra,
supra
at 152-56. There appears to be at least 331 such
Plaintiffs with dual diagnoses by Dr. Ray Harron in
the MDL.. See Defendants’ Supplemental Motion
for Sanctions Regarding O’Quinn, Laminack &
Pirtle, MDL Docket No. 1553 (S.D. Texas, Corpus
Christi Division), ﬁled on April 28, 2005. In fact,
two law ﬁrms who split the silicosis and asbestosis
claims may be “alter egos” of one another. Id. (“[I]t
is apparent that the two law ﬁrms share the same
address ....; the same clients ...; the same screener
(N&M); the same screening dates; the same X-rays;
the same B reads; the same litigation doctor (Dr.
Ray Harron); and the same lawsuit (Funches))”.
Funches
Funches))”.
Similarly, Dr. Ballard testiﬁed that he has written
two different diagnosing reports for the same individuals. One found silicosis and the other asbestosis.
See Deposition Transcript of James Ballard, M.D. in
George Adams, et al. v. A.W. Chesterton, et al. in the
Cir. Ct. of Little River Co., Ark., CV-2000-32, at
127-28 (Oct. 22, 2003). He testiﬁed:

Q. So they had two different sets of lawyers to
represent them for — one for silica and one for
asbestos?

Q. And why would you come up with two different reports?

A. Yes, sir.. . .

A. If I had ﬁlms sent for asbestosis and I had no
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history of exposure to silica, I would read it as
asbestosis. And if I had exposure history to both,
then I would read it as both.
Q. [T]he report you complete is dependent
upon what information is given to you concerning exposure?
A. Yes.
Q. So if the information that’s given to you is
concerning only asbestos exposure, then you
would only complete a report for asbestosis;
correct?
A. That’s correct.
Q. If subsequently another work history is sent
to you on the same individual and that now indicates that he has silica, then you would make a
silicosis determination?
A. That’s correct. Id.
There appears to be scores of such dual diagnoses by
Dr. Ballard in the MDL, as he was confronted with
several MDL plaintiffs’ silicosis records in which he
had previously found changes consistent with asbestosis on the same x-rays. One example involved
a plaintiff whose X-rays Dr. Ballard had interpreted
as having small rounded opacities (p, q) with no
plaques in the MDL silicosis case.. See Testimony of
Dr. James Ballard, Transcript of Daubert Hearing
on Feb. 18, 2005, supra at 48 and Exhibit No. 19.
Dr. Ballard, however, had previously interpreted the
same plaintiff ’s X-rays with small irregular opacities
of (s, t) with en face bilateral pleural plaques, extent
3 (one half to the full length of the lung) for an
asbestosis claim. Id. at 47-48 and Exhibit No. 19.
This clearly exceeded “expected reader variability.”
See Testimony of Dr. John Parker, Transcript of
Daubert Hearing on Feb. 18, 2005, supra at 139.
Judge Jack asked whether Dr. Ballard’s interpretations had less to do with what the x-rays looked like
and more to do with what the lawyers requested:
THE COURT: I think that’s the point of the
whole questioning, is that if a lawyer tells you

to look for asbestosis, that’s what you’re going
to look for. If they tell you to look for silicosis,
that’s what you’re going to look for. Is that fair
enough?
THE WITNESS: Not necessarily. I’m saying
that it could sway –
THE COURT: Well, how are you missing all
this stuff then?
THE WITNESS: Pardon?
THE COURT: How are you missing this stuff?
How are you missing the silica on the asbestosis
reading and vice versa?
THE WITNESS: I don’t think that I’m missing anything. I think that if you’ve got three
different opacities there, then you would read it
according to what information you have.
THE COURT: Well, I think that’s what he’s
saying, you’re using the information from the
lawyer to make the read.
THE WITNESS: I’m making the reading according to what information I have.
THE COURT: From the lawyer.
THE WITNESS: What’s on the ﬁlm, plus what
I’m given.
THE COURT: From the lawyer.
Testimony of Dr. James Ballard, Transcript of
Daubert Hearing on Feb. 18, 2005, supra at 57-58.
In the MDL Daubert hearing, defense counsel also
confronted Dr. Oaks with two contemporaneous diagnostic reports based upon the same X-ray
interpretation.. See Testimony of Dr. Walter Oaks,
Transcript of Daubert Hearing on Feb. 17, 2005,
at 237-38, MDL Docket No. 1553 (S.D. Texas,
Corpus Christi Division). In one report, he diagnosed silicosis and in the other report he diagnosed
asbestosis. While the asbestosis diagnostic report
noted a pleural plaque, his silicosis diagnostic report
omitted that reference. Neither report, however,
referenced the other report and the other diagnosis.
He explained these reports by testifying that he was
providing “what they asked us to read.” Eddie Curran, Doctor’s Testimony Ignites Legal Storm, supra.
supra
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Pulmonary Function Tests
Judge Jack raised concerns regarding the screening
companies’ pulmonary function tests.. See Testimony of Dr. Gary Friedman, Transcript of Daubert
Hearing on Feb. 18, 2005, supra at 266-68. Unfortunately, due to discovery limitations, the defendants at the MDL Daubert hearing did not have
sufﬁcient information and time to highlight some
of the pulmonary function testing abuses. Notwithstanding, many screening companies’ pulmonary
function tests are unreliable and problematic.
Drs. Robert Crapo and Robert Jensen with LDS
Hospital and the University of Utah recently
reported on their analysis of a random sample that
consisted of 272 pulmonary function tests that a
single screening company had administered and
that had been submitted in the asbestos litigation.
They found “large numbers of test quality problems
in every major category of the pulmonary function
testing. . . . As a group, these tests do not meet ATS
standards with an acceptable frequency and are unacceptable for determining the presence or absence
of impairment for the subject tests.” R.L. Jensen,
R.O. Crapo, “Pulmonary Function Data Used in
Asbestos Claims and Litigation Have Problems,”
Abstract, AMERICAN THORACIC SOCIETY,
Vol. 2: 33A (2005). Drs. Crapo and Jensen also
found that in 64.1 percent of the tests where the
technician adjusted the alveolar sample volume, the
sample included dead space gas. Id.
This particular manipulation appears to be what
Mr. Mason admitted occurred at another screening
company:
Q. There’s a graph bar on that [DLCO] test, is
there not?
A. Yes, sir, that is. That is the sample this is
where the — it takes a sample of the — of when
he blows out, basically, of what he’s blowing out.
That’s the sample time. . . .
Q. Has N&M had experiences with people
moving that bar?
A. I’ve had experience with — with employees
that came from other companies who thought
that they were going to show me how to make it
easier to do a right DLCO.

Q. And?
A. And they were reprimanded in the fact that
we explained to them that at N&M we do not
move the bar.
Q. [I]f I understood what you’re saying, some
employee that currently works for N&M or
worked for N&M?
A. When she ﬁrst came over, we made her show
us what her pulmonary function practice was.
She’s a respiratory therapist. She showed us. She
did a DLCO on me. The ﬁrst two were not
within — the main problem was the breath
hold time, so what she tried to do was, was to
adjust the bar to match breath hold time, which
is a major no-no in our book.
Q. And when you do that, you decrease the
DLCO, right?
A. You got it.
See Deposition Transcript of Heath Mason, supra,
supra
at 281-82.

The Aftermath
After the MDL Daubert hearings, defendants
are anticipating a bruising order from Judge Jack
stemming from this historic hearing – “I feel like I
have sanctioned the conduct from the bench, and I
intend to do it in writing.” See Mary Alice Robbins,
Judge in Silicosis Suits Critical of Plaintiffs Counsel,
TEXAS LAWYER, March 21, 2005.2 However,
even without an order, the effect of the MDL
Daubert hearings will spread. Many have voiced
concern over the information exposed in the MDL
cases.
At the February 2005 Daubert hearing, Dr. John
Parker, a former fellow of pulmonary diseases at
NIOSH, testiﬁed that the physicians who were
responsible for generating the diagnoses were not
“intellectually and scientiﬁcally honest” and he
found it “stunning and not scientiﬁcally plausible.”
Neal Falgoust, Doctor Decries Testing Process, supra.
supra
Dr. Friedman testiﬁed that he could not offer a
plausible explanation to the apparent epidemic
of silicosis cases. Id. He concluded that plaintiffs’
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diagnoses were the result of an “iatrogenic illness”
and “I think that the epidemic is largely the result
of misdiagnosis.” Testimony of Dr. Gary Friedman,
Transcript of Daubert Hearing on Feb. 18, 2005,
supra at 244-45.
Early in February 2005, several physicians testiﬁed
before the United States Senate that the thousands
of plaintiffs with silicosis and asbestosis diagnoses
were medically unsupportable. Dr. Paul Epstein
of the University of Pennsylvania testiﬁed that
“the dual occurrence of asbestosis and silicosis is a
clinical rarity.” Statement of Paul Epstein, M.D.,
FACP before the U.S. Senate Committee on the
Judiciary, Asbestos: Mixed Dust and FELA Issues
(Feb. 2, 2005). Dr. David Weill stated that he has
“never seen a case like this and colleagues who saw
patients in periods where exposure levels were much
higher have difﬁculty recalling an individual worker
who had both asbestosis and silicosis.” Statement of
David Weill, M.D. before the U.S. Senate Committee on the Judiciary, Asbestos: Mixed Dust and FELA
Issues (Feb. 2, 2005). Dr. Theodore Rodman stated
that, “[a]mong the thousands of chest x-rays which
I reviewed in asbestos and silica-exposed individuals, I cannot remember a single chest X-ray which
showed clear-cut ﬁndings of both asbestos exposure
and silica exposure.” Statement of Theodore Rodman, M.D. before the U.S. Senate Committee on
the Judiciary, Asbestos: Mixed Dust and FELA Issues
(Feb. 2, 2005). In the MDL proceedings, Dr. Friedman said “[i]t’s exceedingly rare to ﬁnd both diseases
present simultaneously, such as is frequently claimed
in litigation.” Jonathan D. Glater, Asbestos Claims
Decline, but Questions Rise, NEW YORK TIMES,
April 6, 2005. As Judge Jack noted: “The medical
doctors that testiﬁed from both sides said it was ...
extremely unusual ... .” Mary Alice Robbins, supra.
supra
Judge Jack has even stated that the testimony at the
MDL hearings raised “great red ﬂags of fraud.” Neal
Falgoust, Case Judge: ‘Red Flags of Fraud’ Are Raised,
CALLER-TIMES, Feb. 18, 2005. A defense liaison
attorney, Danny Mulholland, summed it up at the
March 14, 2005 MDL sanctions hearing:
Your Honor, there’s something very wrong here.
This is [a] real courtroom; you are a real federal

judge. But these lawsuits, as showed you in the
February hearing and as we have been telling
you since May of last year, are simply not real.
Transcript of Sanctions Hearing on March 14,
2005, at 9, MDL Docket No. 1553 (S.D. Texas,
Corpus Christi Division). Even some plaintiffs’
attorneys are critical of how certain law ﬁrms are
generating silicosis cases. Plaintiffs’ lawyer Steven
Kazan commented on one law ﬁrm’s generation of
silicosis claims with Dr. Ray Harron and N&M in
California: “The whole thing is somewhere between
shameless and shameful.” Justin Scheck, Critics
Sandblast Local Silicosis Suits, THE RECORDER,
April 1, 2005. Apparently, a federal grand jury
has been convened in Manhattan and at least one
screening company’s records have been subpoenaed.
See Jonathan Glater, Civil Suits Over Silica in Texas
Become a Criminal Matter in New York, NEW
YORK TIMES , MAY 18, 2005.
These concerns apply equally to the mass screening of silicosis and asbestosis claims: “The stunning
revelations in the silica MDL directly bear on the
asbestos litigation because many of the doctors who
have repudiated their own silica ﬁndings also have
diagnosed thousands of patients with an asbestosrelated disease, often using essentially the same
techniques that are used to diagnose asbestosis.”
Memo to The Honorable Alberto Gonzales, supra.
supra
For example, “[q]uestions about Dr. Harron’s
diagnoses may undermine his prior diagnoses that
more than 50,000 Manville trust claimants suffered from asbestosis.” Jonathan D. Glater, Asbestos
Claims Decline, but Questions Rise, supra
supra. The U.S.
Chamber of Commerce has requested a criminal
investigation based partly on the evidence revealed
at the MDL Daubert hearings: “The evidence supporting the need for a fraud investigation relating to
asbestos litigation in this country is compelling and
overwhelming.” Memo to The Honorable Alberto
Gonzales, Attorney General, supra.
supra
The most critical comment, however, came from
Judge Jack. She suggested the ultimate sanction
against the plaintiffs’ attorneys: “I can sanction all
the Plaintiff ’s lawyers to go [to] those doctors for
the rest of their lives.” Transcript of Sanctions Hearing on March 14, 2005, supra at 54.
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Endnotes
1

See Transcripts of Daubert

Hearing on February 16-18,
2005, MDL Docket No.
1553 (S.D. Texas, Corpus
Christi Division), www.
mdl1553.com, last visited
April 28, 2005.

2

At the time of writing this

article, the MDL Court had
not issued its Order about
the Daubert hearing.

This article has been edited to
ﬁt this publication. To obtain
a copy of the entire article,
please contact the authors,
David Setter and Andrew
Kalish. Mr. Setter will be a
speaker at the upcoming
2005 FETTI Conference.

For more information, please
see the 2005 FETTI Conference Agenda.

